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Information Technology

1.
Research Collaboration 

Collaboration on research issues and projects was recognized as an important next step for making the cooperation between US and Indian IT sectors mutually beneficial in the earlier Working Group meetings. Centre for Development of Advanced Computing (C-DAC) and IBM are going to join hands in promoting Centre of Excellence in Ubiquitous Computing at Chennai. A draft MOU for setting up Ubiquitous Computing Innovation Centre at C-DAC Chennai has been evolved by C-DAC and IBM on which response from IBM is awaited. Confederation of Indian Industry has also signed an MoU with Faculty of Management Studies (FMS), University of Delhi and IBM as partners and established a Services Innovation Cell at FMS with a view to promote Services Science in India.
The Standardization, Testing and Quality Certification (STQC) of the Government of India have some arrangements with NIST for developing e-Governance standards in the country. They will like to augment it further and would like to interact with US counterparts to learn e-Governance practices. We request you to facilitate cooperation between the two institutes.
Government of India plans to roll out Smart Card based National ID under e-Governance initiatives. STQC from India is engaged in developing standards for smart cards. The US agencies like National Institute of Standards and Technology (NIST), Department of Commerce can help STQC in specifications development, testing toolkit, conformance validation program, etc.

Digital Preservation Trends and International Best Practices

Digital preservation is an issue of huge importance to the information profession. With the widescale adoption of the Internet and the rise of the World Wide Web, the world has been overwhelmed by digital information. Individuals and institutions are producing digital data on a massive scale: some of it is born, lives and dies only in digital form, and it is the potential death of this data, with its impact on the preservation of culture, that is the concern of the hour.

Department of Information Technology of Government of India is organizing an international workshop in February 2009 in India on “Digital Preservation Trends and International Best Practices” to identify the research challenges, set priorities for research, and understand the issues and the international best practices in digital archiving and long-term preservation.

We have requested US organizations to participate in the workshop and share their experiences and best practices. 

Guest Research Program of Experts from STQC at NIST
The WG -5 of INDIA-US Cyber Security Forum, among other things, recommended the exchange of computer security experts between the two organizations through their respective guest researcher programs to further strengthen the cooperation effort. The FISMA Act (Title III of the E-Government Act of US signed into law by the President in December 2002) recognized the importance of information security to the economic and national security interests of the United States and emphasized the need for organizations to develop, document, and implement an organization-wide program to provide security for the information systems that support its operations and assets.

STQC and NIST started cooperation in Information Security sector and undertook a joint project to develop mapping between the ISO 17799 security controls and the NIST Special Publication 800‑53 security controls with supporting documentation for the mapping rationale.  Information was exchanged in the area of accreditation /security certification services for public and private sector clients. Three NIST information security experts attended workshops in September 2005 in New Delhi and Mumbai. Two STQC information security experts visited NIST as Guest Researchers. 
STQC – NIST Cooperation: Future Directions

The STQC and NIST security experts will work together to develop options for NIST to accredit organizations that provide security assessment services to U.S. federal agencies. The focus will be on the FISMA Implementation Project Phase II, which focuses on development of a program for credentialing public and private sector organizations to provide security assessment services for Federal agencies in support of certification and accreditation of information systems; and training program for the auditors. 
Recognition of Qualifications

Some US state licensing authorities give preference to specific professional degrees from certain countries. There are no clear guidelines on the procedure used for granting recognition from different countries. Non-recognition of qualification in certain professions such as accountancy, legal and health restricts the ability of companies to provide such services on the Internet. Residency and nationality requirements for certain professions such as legal and accountancy services also make it difficult to deliver these services. The recognition of this will help the LPO and KPO industry to scale up.

2.
Non immigrant visas (H-1 B and L-1) and Immigrant visas (green cards)
It is important that both US and India – at the Government as well as industry level work together to ensure that 

i. There is an increase in the number of non immigrant visas and

ii. There is no harmful legislation that will (a) prevent certain companies from applying for visas or (b) create increasingly bureaucratic bottlenecks for visa application and grant

iii. Lastly, the immigrant visa process needs to be expedited, Indian quotas need to be revisited to reflect market realities

Totalization Agreement 

Indian workers are estimated to contribute $ 2 B to the US social security every year with no benefits. India does not have a ‘Totalization Agreement’ with the US. Due to this, Indian companies which send their employees to the US have to pay social security taxes in both countries. Software services face this as a major trade barrier in the US market as employees traveling on H1B or L1 visas have to pay social security taxes, and are not entitled a refund or social security benefits.

Mr. Rogelio Gomez, Associate Commissioner in the Office of International Programs under the US Social Security Administration visited New Delhi during 10-14 December 2007 for exploratory talks for an India-US Totalization Agreement. This issue involves co-ordination with other Ministries and Departments in both countries. We request US to expedite action on this subject and a brief on current status. 

3.
Access to US Homeland Security Market
The addressable US homeland security market is expected to be in the range of approximately $140 billion over the next five years and reach $178 billion by 2015, which is three times its current value. Most of this growth in spending is driven by a variety of perceived terrorism threats and would come from building what can be called "a homeland defense infrastructure." Growth areas are likely to include technology for surveillance and for detection of nuclear and other weapons of mass destruction.

India has the largest pool of young people and a huge affordable technically qualified human resource pool. India is also a major supplier of technical professionals and ICT services to the US. With the homeland security products and services dependent heavily on information and communication technologies, India could provide the best in class ICT solutions for the US homeland security market. Currently Indian companies do not have access to this market and the same should be opened to Indian companies wanting to provide competent related ICT services in this sector.

4.
Amendment of Information Technology Act, 2000
The Information Technology Act, 2000 provides legal framework for issue of digital signatures, transactions carried out using computers and the internet technologies.  It also provided computer crimes as existed at the time of enactment of the Act.

It is proposed to amend the Act to strengthen the provisions pertaining to data security and data privacy, proliferation of e-governance applications and address newer forms of computer offences like e-commerce frauds (phishing), frauds on online auction sites, spams, sending offensive emails, identity theft, cyber terrorism, and child pornography.  The new sections are also proposed to be added to address issues pertaining to examining digital evidence and prescribe modes of encryption for conducting transactions in the cyberspace.  The cyber security and protection of critical information infrastructure are proposed to be specifically addressed through the amendments.  The organizations like CERTs are being empowered for enforcement of cyber security and analysis of cyber incidents.  As a result of these amendments industry also will have to implement best security practices to enforce data security thereby preventing data theft and leakage.  

These amendments will help instill confidence of customer in the IT/ITES industry processing confidential data.  

The amendment Bill has been scrutinized by the Standing Committee of Parliament and has made recommendations to make the Act more comprehensive.  The amendments have been accepted by the Government and are likely to be placed before the Parliament shortly.

5.
Data Privacy and Security
Data Security and Privacy are global issues. It is important that there is increased cooperation between India and the US and various constituent bodies for exchange of ideas, concepts, best practices as well as on enforcement.

ICT services have become a mainstay of India’s trade in services with the US. While the Indian government has implemented several measures to support the growth of this sector, Indian companies doing business in the US point out that they face three major barriers in the US. These are the protectionist backlash against the ITES/BPO sector, data privacy related concerns and stringent work permit and visa regime. Companies say that the anti-outsourcing movement in the US is politically sensitive and the increasing numbers of anti-outsourcing bills have created an uncertain business environment, in spite of the fact that the US companies are very keen to outsource as off-shoring is cost-effective.

Some of the anti-outsourcing bills have raised the issue of data protection. India does not have a data protection law similar to the US law. Data protection regulations pose a barrier for BPOs which are trying to move up the value chain in IPR (Intellectual Property Right) intensive areas such as clinical research, engineering designs and legal research. Indian companies are undertaking various measures to circumvent this problem by obtaining BS7799 certification for information security (as it is an international standard) placing their own information security systems adhering to major US regulations and/or are signing strict Service Level Agreements with clients. Since there are no certifying agencies in India, they have to obtain the requisite security certification from the US agencies which is both time consuming and expensive. While bigger companies have dedicated teams to look after security management, it is difficult for smaller companies to adhere to these international standards. It is requested that this aspect be given attention to encourage Indian SME IT/ITeS companies. The Indian IT Act as amended is adequate to cater to the security concerns.

Encryption

Encryption is one of the means for securing data and conducting safe transactions in cyberspace.  More and more organizations are using encryption techniques for securing e-commerce transactions including Internet banking, mobile banking and transfer of data.  At present encryption upto a level of 40 bit is allowed for conducting transactions in the cyberspace.  The Information Technology Act provides a specific provision empowering Government to provide modes and level of encryption.  Looking at the present level of encryption being carried out, there is a thinking to formulate Encryption Policy which may provide for modes and level of encryption enhancing the level of encryption from present 40 bit to higher level. 

6.
E-waste: Extended Producers Responsibly (EPR)
Electronic waste (e-waste) is becoming a global crisis with the enhanced uses of electronic gadgets and their subsequent up-gradation with the availability of new technology. Extended Producer Responsibility (EPR)- a concept now widely used in environmental management.  Under the EPR programme, the manufacturer bears the responsibilities related to the environmental performance of their products. Secondly, manufactures ensure the high utilization of product and material quality through effective collection, treatment, and re-use or recycling in an environmentally friendly and socially desirable manner. However, EPR has not been introduced yet in India. 

India, being a big market, various US companies have established their bases for producing, assembling and marketing their electronics products, computer hardware, mobile phone etc. The companies like Dell, IBM, HP, Compaq, Motorola, have a strong presence in various major cities in India. As a responsible corporate citizen, these companies are committed to the safety of the citizen and the protection of the environment. They have already put in place collection mechanism from their customers and have initiated various programmes to recycle end-of-life products. However, this has been predominantly done in the developed countries. These practices are mandatory in various European countries, Japan and some of the states in USA. However, these practices are not mandatory yet in India. In India, US based companies like Motorola, HP, Intel have already put in place collection mechanism and started their recycle end-of-life products.  It would be appropriate for the all the US companies to provide take-back facility to the customers in India as in other developed countries. 

The Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their Disposal is an international treaty was designed to reduce the movements of hazardous waste between nations, and specifically to prevent transfer of hazardous waste from developed to less developed countries (LDCs). So far, 166 countries have become signatory of the convention. India is a signatory to this agreement. Although Afghanistan, Haiti, and the United States have signed the Convention but have not yet ratified it. Only a ratification of this convention obliges the country to address the problem of transboundary movement of used computers and other peripherals. 

The IT industry must take proactive steps to conform to this important aspect in India.

7.
Free Trade Agreement
U.S.-India government should work towards a robust Free Trade Agreement between the two countries and resist trade restrictions at the state levels, particularly government procurement restrictions on the location of services-related work or on flow of data.

8.
Import of Second Hand Capital Goods - Refurbished computer import problems
2.33
Import of second hand capital goods including refurbished/reconditioned spares, except those of personal computers/laptops, shall be allowed freely, subject to conditions for following categories:

· Import of second hand computers including personal computers/laptops and refurbished/reconditioned spares thereof is restricted. 

· Import of refurbished/reconditioned spares of capital goods, other than those of personal computers/laptops will be allowed on production of a Chartered Engineer certificate that such spares have at least 80% residual life of original spare. 

2.33.1
Notwithstanding provisions of Para 2.33 above, second hand computers, laptops and computer peripherals including printer, plotter, scanner, keyboard and storage units can be imported freely as donations by following category of donees:

i) Schools run by Central or State Government or a local Body

ii) Educational Institution run on non-commercial basis by any organization,

iii) Registered Charitable Hospital,

iv) Public Library

v) Public funded Research and Development Establishment,

vi) Community Information Centre run by Central or State Government or local bodies,

vii) Adult Education Centre run by Central or State Government or a local body,

viii) Organization of Central or State Government or a Union Territory.

Imports under this sub Para would be subject to the condition that goods shall no be used for any commercial purpose, is non transferable and compli9es with all terms and conditions of relevant Customs Rules and Regulations.  

2.33A
Customs or any other Central or State Government authority may awail  of services of Inspection and Certification Agencies in Appendix 5 of the HBP v1, for certifying residual life as well as valuation/purchase price of capital good. 

9.
Software Technology Park Scheme 
Income tax benefit under Section 10A and 10B of the Income Tax Act to Software Technology Parks units has been extended for one more year and it will continue till March 2010. 

10.
Taxes on packaged software and computers
Packaged software hitherto attracted excise duty of 8%.  However, in the Budget 2008, the excise duty has been enhanced to 12% to bring it on par with customized software which will attract service tax of 12%. 

Following Services are specifically included in the list of Taxable Services. 

Services provided in relation to information technology (IT) software for use in the course, or furtherance, of business or commerce. 

Information Technology (IT) software services includes,-

· Development (study, analysis, design and programming)

· Adaptation, up-gradation, enhancement, implementation and other similar services in relation to IT software.

· Provision of advice and assistance on matters related to IT software, including: 

· Conducting feasibility studies on the implementation of a system, 

· Providing specification for a database design, 

· Providing guidance and assistance during the start-up phase of a new system, 

· Providing specifications to secure a database,

· Providing advice on proprietary IT software.

· Acquiring the right to use,-

· IT software for commercial exploitation including right to reproduce, distribute and sell, 

· Software components for the creation of and inclusion in other IT software products, 

· IT software supplied electronically. 

Software consists of carrier medium such as CD, Floppy and coded data.  Softwares are categorized as ‘normal software’ and ‘specific software’.  Normalized software is mass market product generally available in packaged form off the shelf in retail outlets.  Specific software is tailored to the specific requirement of the customer and is known as customized software.

Packaged software sold off the shelf, being treated as goods, is leviable to excise duty @ 8%.  In this budget, it has been increased from 8% to 12% vide notification No. 12/2008-CE dated 01.03.2008.  Number of IT services and IT enabled services (ITeS) are already leviable to service tax under various taxable services.  

· Consulting engineer’s service – advice, consultancy or technical assistance in the discipline of hardware engineering (section 65 (105)(g)).

· Management or business consultant’s service  - procurement and management of information technology resources (section 65 (65)).

· Management, maintenance or repair service – maintenance of software, both packaged and customized and hardware (section 65 (64)).

· Banking and other financial services – ‘provision and transfer of information and data processing’ (section 65 (12)).

· Business support service – various outsourced IT and IT enabled services (section 65 (105)(zzzq)).

· Business auxiliary service – services provided on behalf of the client such as call centres (section 65 (19)).

IT software services provided for use in business or commerce are covered under the scope of the proposed service.  Said services provided for use, other than in business or commerce, such as services provided to individuals for personal use, continue to be outside the scope of serviced tax levy.  Service tax paid shall be available as input credit under Cenvat credit Scheme. 

Software and upgrades of software are also supplied electronically, known as digital delivery.  Taxation is to be neutral and should not depend on form of delivery.  Such supply of IT software electronically shall be covered within the scope of the proposed service.  

With the proposed levy on IT software services, information technology related services would get covered comprehensively. 

Computers – 12%

Explanation- for the purposes of this exemption, ‘computer’ shall include central processing unit (CPU) cleared separately; or CPU with monitor, mouse and key board, cleared together as a set; but shall not include input or output devices or accessories such as monitor, key board, mouse, modern, uninterrupted power supply system, or web camera cleared separately. 

The Excise Duty on computers and inputs is follows:

i)
Computers
- 
12%

ii) Microprocessors & Storage Devices                              
-  
0%

(Hard Disc Drives, Floppy Disc Drives, CD ROM
   


Drives, DVD Drives, etc.)

iii) Monitor, Keyboard, Mother Board                                
- 
14%

Mouse, parts, etc.  

If excise duty on only computers is reduced from 12% to 0% without reducing excise duty on peripherals/parts from 14% to 0%, there will be CENVAT overflow. There is no change in end price of computers as the cenvat overflow is added to the cost. Therefore, domestic manufacturers of computers are at a disadvantage vis-à-vis imports.  
Telecom Sector

US Issues

1.
3G and broadband wireless access services

The broad guidelines for 3G and Broadband Wireless Access (BWA) have been announced on 1st August 2008 as clarified/amended on 11th September 2008.  Spectrum will be allotted through simultaneous ascending e-auction and auction of spectrum will take place in January 2009. Efforts are being made by the Government to make available sufficient spectrum for rollout of wireless services. 

2.
Licensing & Regulatory Efficiency

The licensing and regulatory provisions are transparent and non-discriminatory and based on consultation process with all the stakeholders by regulator (TRAI) and details are available on public domain (Department of Telecommunications and TRAI’s websites). 

3.
Internet Protocol – enabled services and BPO

The BPO registration process has been decentralised and simplified. As per present policy, DoT has permitted Work from Home and removed a number of restrictions notified on 5th August 2008(available on DoT website). 

Indian Issues

1. Telecom Infrastructure Security

US are understood to have a number of telecom network for exclusive use of the Defence/Government use and they are not connected from public telecom network. The equipment deployed in their network has to pass stringent security test other than performance and US have security framework to protect their critical infrastructure which includes telecom network also. India would like that US should share those act/ legislations and framework including information on centralized lawful interception and monitoring and security certification like Common Criteria Certification with special emphasis to telecom infrastructure. 

2. Cooperation in Centre of Excellence
During last meeting there was consensus on Joint Corpus to undertake Joint R&D, innovation, value added services including IPR in ICT sector by universities/institutions/R&Ds. There has not been progress on the subject. Indian side would like to take it further and discuss modalities on this issue.

3. Auction and Pricing of Spectrum for 3G

US have rich experience in 3G auction and pricing and India would request US side to share their experience. The process of vacating frequencies from broadcasters, structuring of the auction, TV receivers & equipment related issues would be of special interest.
Media and Broadcast
1.
Price controls on the television industry 


(Update after December 2007 ICT WG)
No further development has taken place since December 2007. It has already been  clarified that determination of cable and channel prices falls within the domain of Telecom Regulatory Authority of India and as such Government does not have much role to play in the determination of the price.  TRAI in its various orders have clarified that as and when the market develops and there is sufficient competition, the price regulations can be withdrawn.  
Different tariff orders of TRAI for Broadcasting and Cable services giving an explanatory memorandum pertaining to CAS areas and non-CAS areas can be seen on the following link on the TRAI website:- www.trai.gov.in/TariffOrders_list_year.asp
2.
Downlink Policy/ Tax Considerations


(The allowance of foreign firms to sign distribution contracts in whichever jurisdiction they see fit, per international norms, and also to cancel the order to back-date contracts for 2 years.)
It was clarified in the December 2007 meeting that the foreign broadcasters are required to submit agreements between the Indian applicant company and the foreign channel owners in compliance with Clause 1.3 and 1.4 to ensure that revenues generated from Indian operations should be liable for taxation in India failing which their provisional permission will be withdrawn. It is to mention that as on date out of the 50 ‘deemed permitted’ foreign channels 46 have complied with the requirements and regular permissions have been issued to them, 3 have started uplinking from India (MTV, VH1 and NICK) and have been given permission under the Uplinking Guidelines and one channel (Zee Arabia) has withdrawn its proposal.
On the issue of backdating contracts, it is mentioned that Downlinking Guidelines have become applicable since 11 November 2005 and every Broadcaster knows that they are to be complied with and contracts are required to be framed accordingly. Therefore the validity of the contracts has to begin on 11 November 2005, the date of issuance of Guidelines. As already mentioned all the deemed channels have already ensured compliance of the said stipulation and the issue has lost its relevance, if any. The issue is not relevant for future applicants who will be granted regular permission. 
3.
FDI Restrictions

(Update after December 2007 ICT WG)
There is no change in the foreign investment limits for various sub-sectors within the Broadcasting sector which have been prescribed as below:
	Sr.No
	Sub-sector/activity
	Foreign Investment Limit

	1
	FM Radio
	20%  (FDI+FII)

	2
	Cable Network
	49%  (FDI+FII)

	3
	Direct-to- Home
	49% (FDI+FII). Within this limit FDI component not to exceed 20%

	4
	Setting up of Hardware facilities such as Teleport/Earth Station/uplinking Hub etc
	49% (FDI+FII)

	5
	Uplinking a News and Current Affairs TV Channel
	26%  (FDI+FII)

	6
	Uplinking a non-News and Current Affairs TV Channel
	100%

	7.
	Downlinking a foreign Channel
	100%


4.
Comprehensive optical disk legislation


(Update on OD Law drafted by FICCI)
Brief awaited from I&B and will be forwarded subsequently. 
5.
Valuation of film & video imports


(International best practices in treating the master as dutiable only on the medium, not the expected revenue.)
Brief awaited from I&B and will be forwarded subsequently. 






